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OPINION

|. Factual Background

In July 2000, the Rutherford County Grand Jury returned an indictment charging the
appellant with possession of .5 grams or more of cocaine with the intent to deliver or sell. A trial
on this charge was held on November 15 and 16, 2000.

The facts underlying the appellant’ s conviction arelargey undisputed. Kenneth Cooper, a
confidential informant, and Detective Nick Watson, of the La Vergne Police Department, set up a
“reverse sting” in which the appellant would purchase akilo of cocainefrom Detective Watson for
apurchase price of $23,500. After severa conversations regarding the transaction, the three men



agreed to meet at a BP gasoline station on February 17, 2000. From this location, the three men
immediatdy proceeded to the Food Lion grocery store on Murfreesboro Road. Detective Watson
had previously arranged for a surveillance team to be waiting at the Food Lion.

Upon their arrival at the grocery store, Detective Watson contacted Lieutenant Al Watson,
who wasto act as his“supplier.” Lieutenant Watson brought Detective Watson abag containing a
small, clear, plastic sample bag of cocaineand a“kilo”of cocaine. In redity, the “kilo” was sugar
which had been hardened and packaged to resemble cocaine. The appellant felt of the “kilo” twice
and inspected the sample package. Then the appellant confessed that he did not have the money to
purchase the “kilo,” and he returned the bag containing the sample and the “kilo” to Lieutenant
Watson. The appdlant pled with Detective Watson to alow him until the next day to attempt to
obtain the funds to purchase the kilo and asked Cooper to accompany him while he attempted to
obtain the money. Whereupon, Cooper and the gppellant traveled around Nashville, ultimatey
collecting approximately $10,000. The appellant inquired about purchasing one half of akilo of
cocaine, but Detective Watson was reluctant to make such asale.

The next day, February 18, 2000, after agreeing to sell the appellant one half of a kilo of
cocaine, Detective Watson again met the appellant at Food Lion. Upon hisarrival, the gppellant sat
in the detective’s undercover vehicle and the two men discussed the impending transaction and
future drug deals. The appellant then showed Detective Watson a large amount of money in his
billfold, but he did not give the money to Detective Watson. After seeing the money, Detective
Watson obtained the one haf of a “kilo” and the sample package from Lieutenant Watson and
handed the bag containing the drugsto the appellant. Detective Watson then relayed the*take down
phrase” and the appellant was arrested. Detective David Loftisof theLaV ergne Police Department
was part of the “take down” team and he saw the appellant in possession of the bag containing the
cocaine at the time of the arrest. Subsequent to the arrest, the police searched the appellant and
discovered the bag containing the cocaine, $9,073 in cash, adiamond cluster ring, other jewelry, and
cellular telephones.

The contents of the bag were examined by Agent Glen J. Glenn of the Tennessee Bureau of
Investigation crime laboratory. Agent Glenn confirmed that the “kilo” did not test positive for
controlled substances, but revealed that the sample bag contained 2.9 grams of cocaine.

Based upon the foregoing evidence, the jury found the appellant guilty of possession with
intent to deliver or sell .5 grams or more of cocaine and fixed afinein theamount of $100,000. The
trial court sentenced the appellant asaRange |1 multiple offender to twelve yearsincarceration. On
appeal, the appellant argues that the evidence adduced at trial is insufficient to support his
conviction.

[1. Analysis

When an appdlant chalenges the sufficiency of the convicting evidence, the standard of
review by an appellate court is “whether, after viewing the evidence in the light most favorableto
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the prosecution, any rational trier of fact could havefound the essential elementsof thecrimebeyond
areasonabledoubt.” Jacksonv. Virginia 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979); Tenn.R.
App. P. 13(e). The State is entitled to the strongest legitimate view of the evidence and dl
reasonable or legitimate inferences which may be drawn therefrom. See State v. Cabbage, 571
S.W.2d 832, 835 (Tenn. 1978). Questionsconcerning the credibility of witnessesand theweight and
valueto be afforded to the evidence, aswdll asall factual issuesraised by the evidence, are resolved
by the trier of fact. See State v. Bland, 958 SW.2d 651, 659 (Tenn. 1997). This court will not
reweigh or reevaluate the evidence. 1d. Because ajury conviction removes the presumption of
innocence with which adefendant isinitially cloaked at trial and replacesit on appeal with one of
guilt, a convicted defendant has the burden of demonstrating to this court that the evidence was
insufficient. See State v. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982).

In order to obtain the appellant’s conviction, the State was required to prove that the
appellant knowingly possessed cocaine with the intent to deliver or sell. See Tenn. Code Ann. 8 39-
17-417(a)(4) (1997). Thisoffenseisclassified asaClass B felony if it involved .5 grams or more
of asubstance containing cocaine. 1d. at (c)(1). Additiondly, “*[K]nowing' refersto a person who
acts knowingly with respect to the conduct or circumstances surrounding the conduct when the
personisaware of the nature of the conduct or that the circumstancesexist.” Tenn. Code Ann. 8§ 39-
11-302(b) (1997).

Theappellant first arguesthat the evidenceadduced at trial did not establish that he knew that
the package hereceived contained cocaine. To thisend, we notethat in Statev. Brown, 915 S.W.2d
3,7 (Tenn. Crim. App. 1995), this court stated that “ [ p] roof that apossessionisknowingwill usually
depend on inference and circumstantial evidence.” The evidence as produced at trial revealed that
immediatdy prior to hisarrest, the appellant had beenin frequent contact with Detective Watson and
the confidential informant, Cooper, regarding the potential purchase of alarge anount of cocaine.
Additiondly, evidence regarding the conversations between Cooper, Detective Watson, and the
appellant illustrate the appellant’ s awareness that he was discussing the possibility of alarge drug
transaction. Moreover, upon having insufficient fundswith which to purchasethe“kilo” of cocaine
from Detective Watson on February 17, 2000, the appellant “begg[ed]” Detective Watson to allow
him to have one more day to come up with the payment. Detective Watson agreed to this proposd.
Cooper then rode with the appellant as he drove through Nashville, ultimately collecting
approximately $10,000 to be used to purchasethe cocaine. We concludethat thesefactsdemonstrate
the appellant’ s knowledge that he was purchasing cocaine on February 18, 2000.

The appellant further argues that he did not fedl, test, or weigh the package of drugs on
February 18, 2000; therefore, he had no way of knowing that the package contained cocaine.
However, the evidence reveal ed that the appellant tested and felt the drugs several times on the day
prior to his arrest, the date originally scheduled for the drug transaction. Moreover, Lieutenant
Watson testified that the appellant looked at the sample bag of cocaine on the day of his arrest.
Additionaly, Detective Watson stated that the appellant had “ opened up the package” prior to his
arrest. Accordingly, the jury could have reasonably inferred that when the appelant arranged to
again meet with Detective Watson on February 18, 2000, after obta ning enough money to purchase
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one half akilo of cocaine, the appellant was aware that the package contained cocaine. Thisissue
is without merit.

The appellant al so contends that the State failed to establish that he wasin possession of the
cocaine. This court has explaned that

[p]ossession of a controlled substance can be based on ether actual
or constructive possession. The State may establish constructive
possession by demonstrating that the defendant has the power and
intention to exercise dominion and control over the controlled
substance either directly or through others. In essence, constructive
possession is the ability to reduce an object to actual possession.

Brown, 915 SW.2d at 7 (citations omitted). It iswell established that a person’s mere presence in
an area where drugs are discovered is not, standing alone, sufficient to establish that the person
possessed the drugs. See State v. Cooper, 736 SW.2d 125, 129 (Tenn. Crim. App. 1987).
Additionaly, “mere association with a person who doesin fact control the drugs or property where
the drugs are discovered is insufficient to support a finding that the person possessed the drugs.”
State v. Bigsby, 40 SW.3d 87, 90 (Tenn. Crim. App. 2000).

In the instant case, Detective Watson testified that he gave the appellant the package
containing the drugs prior to ordering the “take down.” Additionally, Detective Loftis stated that
when he approached Detective Watson's vehicle to arest the appellant, he saw the appellant
“holding the bag that we had previously used to transport the narcotics.” Both the plastic bag
carrying the sample and the package supposedly containing cocai ne were contained within the bag
on the appdlant’s lap. Testing of the contents of the bag revealed that the substances therein
contained 2.9 grams of cocaine. Accordingly, we condude that the proof demonstrated that the
appellant did possess the cocaine.

Finally, we address whether the evidence proved that the appellant possessed the cocaine
withtheintent to deliver or sell. Tennessee Code Annotated section 39-17-419 (1997) providestha
“[i]t may be inferred from the amount of a controlled substance or substances possessed by an
offender, along with other relevant facts surrounding the arrest, that the controlled substance or
substanceswere possessed with the purpose of selling or otherwise dispensing.” Agent Glenn of the
TBI crime laboratory testified that his examination of the substance verified that it was 2.9 grams
of cocaine. Moreover, it is clear from the appellant’s conversations with Detective Watson and
Cooper that the appellant planned to purchase one half a kilo or a whole kilo of cocaine. We
conclude that the evidence sufficiently supports the appellant’ s possession of the cocaine with the
intent to deliver or sell.



I11. Conclusion

Based upon the foregoing, we affirm the judgment of the trial court.

NORMA McGEE OGLE, JUDGE



